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A contract dispute occurs when any party
in a contract has a disagreement
regarding any of the contract terms or
definitions.

In order for a contract to be valid, there
must be a "meeting of the minds."

This means that all parties need to have a
solid understanding of every contract
term, and must be in mutual agreement as
to the terms.

Without a mutual agreement, the contract
is not legally valid and may be contested
in court.
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- A process for resolving
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www.pmexperts.net

SHS Jo differences between two
S 49 Or more parties or groups.
S5 Bl B g,/ BEA Ja In busmess practice thg
125 0 paphe 9 2 i) gl resolution seeks to achieve
AR fairness for all participants,
and 1s often moderated by a
third party.

- There 1s often a dispute
resolution clause 1n
contracts that defines how a
disagreement 1s to be
resolved.
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Dispute Resolution
Management System
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Dispute Identification Dispute Assessment Dispute Control

+ Causes of Conflict
* Differing
ConditionsChange
Orders

* Delay

* Poor Design

* Methods of
Identification

* Prequalification
* Dispute History
+ Safety Record

* Dispute Frequency
* Likelihood of Event

* Dispute Potential
Index (DPI)

* Company History

* Market
Environment

* Methods of
Identification

* Direct Costs
* Legal Fees
* Expert Witnesses
* Court/Other Fees
Indirect Costs
* Management Time
* Staff Time
* In-house Counsel
* Hidden Costs

* Business

Relationships

* Inefficiencies

* Delay

* Loss of Quality

+ADR
* Mediation
* Arbitration
* Dispute Review
Board
* Mini-Trial
* Other Strategies
* Partnering
* Alliance Contracting
* Design-Build
* Equitable Risk
Allocation
* Preproject Planning
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Negotiation] [D LEpert J[DRB] [Mediation] [ Adjudication J [ArbitrationJ {Litigation}
etermination

Increased cost and hostility
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Expert Determination

* In expert determinations, the parties refer the

www.m-abaee.com /
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S9 )U:"..‘?. ‘sh&é; bé:.b dispute to an expert (usually chosen by both parties)
’ who has the full authority to make a decision
sbdo K G ela )l solely on the expert’s own knowledge and without

any of the parties’ consultation.

* The contract may dictate the terms of reference
including the procedure to be followed, expert's
power, duties and liability, and the matters of
dispute.

* The expert’s decision is usually final and binding.

* This form is usually chosen in complex technical
issues in which the parties themselves may lack the
technical expertise.

* It 1s considered a very inexpensive and expeditious
form of dispute resolution that requires the parties’
confidence 1n the expert’s competence.
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Dispute Adjudication Board

$9 )u:d ‘Slbﬂ; wb * The dispute adjudication board (DAB; also known

as dispute resolution board or DRB) was
AW o (sl (Slea developed by the international construction
industry in response to the perceived inadequacy
of arbitration to provide an efficient and cost-
effective means of dispute resolution.

* DAB members are a panel of construction
industry experts who work on a particular
construction project and are familiar with the
project’s construction contract and progress.

* DABs adjudicate quasi-binding disputes that arise
out of the contract, and those are held periodically
to ensure smaller disputes do not negatively affect
the project schedule or budget.
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Mediation and Conciliation

* Mediation is considered one of the most popular ADR
methods.

S )u:*., @h&i; bﬂ“b * It 1s a voluntary nonbinding process in which a mediator

assists the parties in achieving a negotiated settlement.

dadlas a jaas 5 5 aabse * The parties retain full control over how their dispute is to be
resolved as the mediator’s role is to help the parties explore
various settlement options.

+ At the end, it is entirely up to the parties to decide whether
any of the options suggested by the mediator will resolve the
dispute.

* The mediation process is strictly confidential and designed
to preserve the relationship among the parties involved.

* One of mediation’s major benefits is that the solution agreed
upon may not be in compliance with the respective
contractual rights and obligations of the parties.

* Unlike mediation in which the mediator facilitates
communication among the parties to reach a negotiated
settlement, in conciliation, the conciliator recommends a
settlement that the parties may accept or reject.
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Adjudication

P Y - *In this process, a neutral adjudicator decides on a resolution of a
S0 S ¥ ab

contractual dispute among the parties within a predetermined

Lis/ e o] time limit.
osbad /5~ 3 «If stated in the contract, the decision is binding on the parties.
Gl s e2l5 basa 53 *The time limit for the decision is a very distinguishing

characteristic of this process because a fixed time is set during
which the adjudicator should make a decision.

* However, the parties can still challenge the decision if they are
not satisfied with it and seek a more lengthy thorough procedure.

* If the decision reached by the adjudicator is challenged by one of
the parties, it is still enforced but the party for whom the
adjudicator ruled in favour controls the disputed amount of
money during the subsequent dispute resolution procedure.

* Adjudication thus becomes most appropriate in cases in which
time is of the essence especially in payment decisions or when
work 1s required to continue while awaiting the decision of a
judge or arbitrator
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Arbitration

* Arbitration is a nonjudicial international forum to

www.m-abaee.com /
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G 9 )U:“ ‘sh&; b&b settle disputes, and is an alternative to litigation
" - - with prior contractual agreement of the parties.
sosl * The benefit of arbitration emerges because disputes

in the construction industry often require the
decision maker to be well versed in relevant technical
and industry matters and legal issues.

* Many arbitration associations provide lists of
arbitrators with construction experience that
disputing parties can choose from.

 Arbitration is a confidential process in comparison to
litigation.

* The decision reached is final and binding and is
usually enforced through the courts of any
jurisdiction, not necessarily the jurisdiction in which
the arbitration was held.
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Factors
which Cost

& o, o . 1 t
Sy Lsh“*?.; '-%b ifgﬁf‘,‘ihe Openness, Neutrality and Fairness
UW‘ ‘sh )L“ selection

of dispute Speed
resolution

methods
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Outcome

Privacy and Confidentiality
Enforceability

Preservation of Relationships
Flexibility

Creative Remedies
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Excessive variations et M E g
Lack of communication relationships | ® | ® ® | -
Schedule delays Schedule ® | | M ® M
Cost overruns Cost ® | M | ® M
Design and construction Technical ® M | M ® |
Policy inconsistencies Political ® | | | ® |

conditions
Changes in laws and Legal ® M | M ® M
regulations conditions
Economic fluctuation ® M | M | 4|
Inflation Beonomic ® ¥ 7 | ¥ i <
Foreign exchange rates ® M | M | | %
Different cultures S ® | M M | M E
Local customs backgrounds —~ ¢nditiors ® | | M | M g
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Negotiation
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-“Negotiation involves two or
more parties with competing
or conflicting interests or
needs, working towards an

agreement on how they will
cooperate.”

- Negotiation 1s a process of
finding point of balance
between your objective and
that of the other party

/
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Seven Elements of
Negotiation

o
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Interests: What do the parties want?

Options: What are likely areas of agreement?

Alternatives: What if we don’t agree?

Legitimacy: How persuasive 1s each party?

Communication: Are both parties willing to
discuss and listen?

Relationship: Are both parties ready to
establish operational relationship?

Commitment: What’s the structure of
commitment from both parties.
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Negotiation
Process

Lags 3 il g Slaal (pas
Gle sl Jalss
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L2palss paldss 9 uispan

Prepare
objectives and
strategy

Discuss and
exchange
information

Bargain and
review areas
of concession

Propose
solution

Conclude,
draft and
endorse
agreement.
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Facilitated
Negotiation

This is a form of
negotiation wherein a
neutral person would be
invited to guide the
disputing parties towards
reaching an agreement.
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Eleven Additional
Important Points
About Negotiation

Jgdis axald a Gase,

«
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“It's easy to come up with a
recipe for disaster when the
subject 1s negotiation. As in
chess, once you sit down at the
table every move counts. So
many factors compete to
undermine an optimal
settlement: the emotions of both
participants; the potential for
misunderstanding what could be
gained (or lost); differing
Interpretations of what
constitutes fair play.”

“The cooperative approach to
negotiation postulates that all
parties must come away having
gained something.”
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Eleven Additional

Important Points
About Negotiation
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10.
11.

“There are three things you need to know in
understanding negotiation. First, it is not a
science. Second, 1t 1s not a situation in which
winning is everything. Third, it is not an
event with continuity—the parties involved,
their motives, and their goals are all different
and are all subject o change at any moment
during the course of the negotiation.”

“Find common ground with the other side.”
“Establish a good rapport.”

“Be a nice person to deal with.”

“Find the appropriate level of
communication.”

“Understand the other side and its needs.”
“Cement feelings of trust.”

“Learn flexibility.”

“Become known as a deal maker and not as a
deal breaker.”
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Mediation

7 Steps to

~
Choose
Mediator
\§ J
4 N\
Identify
Objectives of
Both Sides
\§ J
4 N\
Decide
Mediation
Schedule

Endorsed Deal

-
Mediation
Shuttle
Diplomacy
\\§
-

Discuss with
Mediator

Engage the
Other Party in
Declaration of

Position
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